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No. 9 /5 /84-6Lab.19903.-- In pursuance of the provisions of section 17 of the Industrial Disputes Act, 
1947 (Central Act No. XIV of 1947) the Governor of Haryana is pleased to publish the following award of Presid 
ing Officer, Industrial Tribunal, Faridabad in respect of the dispute between the workman and the management 
of M / S National Engineering Works , Sihi Gate , Ballabgarh : 
BEFORE SHRI R.N. BATRA , PRESIDING OFFICER , INDUSTRIAL TRÍBUNAL , HARYANA , 

FARIDABAD 


Reference No. 177/1983 


between 


ŠHRİ BUDAN KHAN, WORKMAN AND THE MANAGEMENT OF M /S NATIONAL ENGINEERING 


WORKS , SIHI GATE , BALLABGARH 


Present : 


Shri R.L. Sharma, for the workman . 
Shri G.S. Chaudhary , for the Management: 


AWARD 


În cxercise of the powers conferred by clause (d ) of sub -section (1) of section 10 of the Industrial Disputes 
Act, 1947, the Governor of Haryana referred the following dispute between Shri Budan Khan workman and the 
Management of M /s National Engineering Works, Sihi Gate, Ballabgarh , to this Tribunal for adjudication : 

Whether the termination of service of Shri Budan Khan was justified and in order ? . If not, to what 

relief is he entitled ? 


- 


1 


2. Notices were issued to both the parties. In the demand notice dated 26th November, 1982 and the 
claim statement dated 1st June, 1984 it was alleged that the claimant joined service of the respondent in 1979 
as Turner and was getting Rs. 400 per month , but his services were terminated in an illegally with effect from 
18th November , 1982 and as such he was.entitled to reinstatement with full back wages. 

3. The Management in its written statement dated 20th June, 1984 pleaded that there was no Industrial 
Dispute between the parties and that the Industrial Tribunal had no jurisdiction to try the present dispute because 
the Management was governed by the provisions of Punjab Shops and Commercial Establishments Act , 1958. It 
was , therefore , pleaded that the reference was bad in law . It was further pleaded that the claimant absented him 
self without any permission , due to which the Management had to strike off his name from the muster rolls and 
as such the claimant was not entitled to any relief . 

14. The claimant in his rejoinder dated 6th August , 1984 reiterated the plea, taken in the claim state 
ment. 

5. On the pleadings of the parties, the following issues were framed on 6th August , 1984 : 

(1) Whether there is no industrial dispute as pleaded ? OPM 
(2 ) Whether the Industrial Tribunal hasno jurisdiction to try the present dispute as pleaded ? OPM 
(3) Whether the reference is bad in law as pleaded ? OPM 
(4) Whether the claimant absented himself from duty without any permission due to which his name. 

has been struck off from the muster roll ? OPM 
(5) Whether the termination of services of " Shri Budan Khan was justified and in order ? If not, 

to what relief is he entitled ? OPM . 
6. Itmay be mentioned that the Management examined one witness and documents , Ex. M -1 to M -6 
have been tendered into evidence . The claimant has appeared in the witness box . After going through the evi 
dence and hearing the representatives of both the parties , my findings on the above issues are as under : 


$ 


Issue No. 1 : 


7 : In the present case , the claimant has raised the dispute that his services were terminated in an 
illegal manner by the Management. As such the dispute is covered by the provisions of Section 2 (k ) of the 
Industrial Disputes Act, 1947 because the dispute is connected with the employment of the claimant. Conse 
quently , it is held that the present dispute is an industrial dispute. The issue is decided accordingly against the 
Management and in favour of the claimant. 
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Issue No. 2 is 


3 


8. It was argucd by the representative of the Management that the provisions of Punjab Shops and 
Commerical EstablishmentAct, 1958 applied to the present case and as such the Industrial Tribunal has no juris 
diction to decide the present case . Reliance was placed on the ruling reported as Visakhapatnam Dt. Marketing 
Co - op . Society and Govt. of A.P. and others , 1977- II- LLJ page 337. This ruling is distinguishable on facts be 
cause the same relates to the provisions of Andhra Pradesh Shops and Commercial Establishments Act, 1956 
which are different from the provisions , of Punjab Shops and Commercial Establishments, 1958. In the ruling 
reported as The Nawanshahr Central Co -operative Bank Ltd. Vs The Presiding Officer, Labour Court, Juilundur 
and another, 1980 (3) S.L.R. 358, it was held that it was not disputed that the Industcial Disputes Act is appli 
cable to the clerks of the petitioner which was an establishment under the Punjab Shops and Commercial 
Establishment Act, 1958 and the Hon ble Punjab and Haryana High Court further held that the provisions of 
Section 25-H of the Industrial Disputes Act , 1947 applied to such an establishment. In view of the ruling rc 
ported as 1980 (3) S.L.R. (Supra), it is held that the Industrial Tribunal has jurisdiction to try the present dispute . 
The issue is decided accordingly against the Manaegment. 


L 


dssue No. 31 

9. Since the provisions of Ihdustrial Disputes Act, 1947 ,apply to the presentedispute, the reference is not 
bad in law . The issue is decided accordingly against the Management. 


► 


/ 


Issae No. 4 : 


10. The Management has examined Shri Ramesh Chand Goel (MW 1)who -stated that the claimant was 
employed as Turner in December, 1980 and was getting Rs. 600 per month when he absented himself with 
effect from 16th November, 1982 and that letter Ex . M -1 was written to the claimant to join duty, which was 
signed by Shri Ram Avtar Partner of the establishment, but the claimant did not join duty. He further stated 
that the same plca was taken in the conciliation proceedings, Ex . M -2 to M - 4, but the claimant did not join 
duty . He further stated that the name of the claimant was struck off in July , 1984. He also stated that the 
concern was governed by the provisions of Punjab Shops and Commercial Establishment Act, 1958,-vide docu 
ment Ex . M - 5 and M -6 . 

11. Shri Budan Khan claimant WW -1 stated that he was employed in 1979 as . Turner and when he 
demanded his wages on 16th , one day before Diwali, his services were terminated . He further stated that 4/5 
other workers were also turned out by the Management. He further stated thathe was not doing any work 
regularly and was willing to join duty oven now . 

12 .: A perusal of the above evidence would show that according to the Management, the claimant 
joined duty in December, 1980 , and absented himself with effect from 16th November , 1982 without permission 
and that he did not join duty inspite of the letters having been written to him and the plea having been taken in 
Conciliation proceedings. The case of the claimant is that he was turned out on 16th November, 1982 when 
he demanded wages . Firstly , MW - 1 Shri Ramesh Chand stated that the registered letter was written to the 
claimant, copy Ex . M -1 on 23rd November , 1982, but in cross-examination he stated that the postal receipt . 
had been lost. He further stated that letter Ex .- M -I was received back as undelivered , but the envelope had been 
lost. It is thus apparent that document Ex. M -1 which is the copy of the letter does not appear to be a genuine 
document because if the letter had been sent by registered post , the postal receipt must have been produced 
by the Management. Moreover, if the letter had been received back as undelivered , they must have kept the same 
in proper custody . The claimant has denied having received any notice from the Management. Consequently, 
the version of the Management that registered letter was sent to the claimant to join duty does not appear to be 
correct . Secondly, a , perusal of the document Ex . M - 1 shows that it bears the name of Shri Budan Khan , 
son of Shri Bhullan Khan . No other address has been given on this document. Consequently , the office copy 
of the alleged letter does not bear the address of the claimant. Only the name of the claimant and his father is 
mentioned in this document. This circumstance shows that the letter was not sent to the claimant because in 
the absence of the address it could not be sent to and received by the claimant. Thirdly, in conciliation proceed 
ings Ex . M -2 and M -4 the Management took the plea that the claimant absented himself from duty , whercas 
the plea of the claimant was that he had been turned out by the Management and duc to this dispute the 
present reference had to be made.. All these circumstances, thercfore, go to show that the claimant did not absent 
himself from duty nor any notice was sent to him to join duty , but he was turned out on 16th November, 1982 
when he demanded wages from the Management. The Managementhas , therefore, failed to prove that the claim 
ant absented himself from duty without any permission . The issue is decided accordingly against the Manage 
ment 


1 


L 


- 


Issue No. 5 

5 ; 

13. It was argued by the representative of the Management that the claimant was not entitled to rein 
statement but to was entitled to compensation equivalent to two months salary as provided in Section 22 (2 ) of 
the Punjab Shops and Commercial Establishments Act , 1958. In the ruling reported as 1980 (3) S.L.R. page 
358 (Supra ) it was laid down that where the services of an employee were terminated in violation of the provisions 


- 
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of Section 22 of the Punjab Shops and Commercial Establishments Act, 1958 , he was not entitled to reinº 
statement , but would be entitled to compensation for two months, which be could recover under the provis 
ions of the said Act and since the provisions of Section 25-H of the IndustrialDisputes Act, 1947 , were not complied 
with in that case, therefore the employee would be appointed from the date on which he reported for duty . In 
view of the above ruling it is held that the claimant is not entitled to reinstatement from the date of retrench 
ment i.c. 16th November, 1982. but he is entitled to compensation equivalent to two months wages which he 
can recover under the provisions of Section 22 (2) of the Punjab Shops and Commercial Establishments Act, 1958 , 
but he would be given preference over any otlier person in case of reemployment in accordance with the provisions 
of Section 25 - H of the Industrial Disputes Act, 1947. The award is passed accordingly . 


Dated 4th Novenber, 1985. 


R. N , BATRA , . 


Presiding Officer, 
Industrial. Tribunal, Haryana , 

Faridabad . 


Endst. No. 843 , dated 5th November, 1985 . 
Forwarded (four copies ) to the Commissioner & Secretary to Government. Haryana, Labour & Employ 
ment Departments, Chandigarh as required under Section 15 of the Industrial Disputes Act, 1947. 


$ 


R. N. BATRA , 


w 


Presiding Officer, 
Industrial Tribunal, Haryana , 

Faridabad . 
No. 9/5/84-6 Lab./9904,--In pursuance of the provisions of Section 17 of the Industrial Disputes 
Act, 1947 (Central Act No. XIV of 1947) the Governor of Haryana is plcased to publish the following award of 
Presiding Officer, Industrial Tribunal, Faridabad , in respect of the dispute between the workmen and management 
of M /s . Technological Institute of Textiles, Bhiwani: 


j 


BEFORE SHRI R. N. BATRA , PRESIDING OFFICER , INDUSTRIAL TRIBUNAL, HARYANA , 

FARIDABAD 


Reference No. 384/1981 


between 


THE MANAGEMENT OF M /S. TECHNOLOGICAL INSTITUTE OF TEXTILES, BHIWANI AND ITS 


WORKMEN 


Present; 


Shri Raghbir Singh and Shri S. S. Gupta , for the workman , 


Shri B.R. Ghaiye , for the management. 


AWARD 


1 


In exercise of the powers.conferred by clause (d ) of sub - section (1) of section 10 of the Industrial Disputes 
Act, 1947, the Governor of Haryana referred the following dispute between the Management of M /s. Technological 
Institute of Textiles, Bhiwani, and its workmen to this Tribunal for adjudication : 

Whether the workmen are entitled to the grant of any bonus over and above the statutory minimum 

under the Payment of Bonus Act ? If so , with what details ? 
2. Notices were issued to both the parties . In the claim statements , dated 15th June , 1982, 20th July, 1982 , 
it was alleged by the claimants that the respondent Mills had paid bonus at the rate of 8.33 % for the year , 
19EC -81, but the Management earned huge profit during the year 1980-81 and , as such , the workers were entitled 
to bonus at the rate of 20 % 

3. The respondent-management in its written statement dated 13th August,« 1982 pleaded that during 
the year, 1980-81, they suffered a loss of Rs. 1,17,46,889.00P . cxclusive of expenses of educational Institute which 
amounted to Rs. 12,23,735. It was further pleaded that the balance sheet was audited by the Chartered Accountants, 
who were duly qualified and that on the basis of the balance sheet, the quditors calculated the available surplus 
under the Payment of Bonus Act and according to them , there was deficit of available surplus amounting to Rs. 
1,47,94,990 and that a copy of the bonus calculatiou chart as certified by the auditors was being separately filea 


$ 


. 
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It was further pleaded that the plea of the Union that the concern was prosperous and was enjoying good profit 
every year was not borne out by the balance-sheet. It was denicd that on the basis of the financial position for the 
year 1980-81, the workers were entitled to more than the statutory minimum bonus payable under the Bonus Act. 


→ 


3. On the pleadings of the parties, the following issue was framed : 
(1) Whether the workmen are entitled to the grant of any bonus, over ånd above the statutory 

minimum under the Payment of Bonus Act, ? If so , with what details ? OPW 
4. It may be mentioned that the claimants have examined " one witness, while the Management has exami 
ned two witnesses and documents , Ex . M - 1 to M -3 , have been tendered into evidence . After going through the 
entire evidence and hearing the representatives of both the parties, my findings on the above issue is as under: 


I ssue No. 1 : 


5. The .claimants have examined WW -1 Shri Ranbir Singh , who stated that he was employed by the 
respondent Mills in 1973. He further stated that in the year,:1977, the bonus was given at the rate of 8.33 % by the 
respondent. While in the year 1978, the bonus was given at the rate of 121 % . He further stated that in 1979 , the 
bonus was given at the rate of 16 % . He also stated that during the ycars 1975 to 1977, the number of workers was 
about 4,000, while their number during the year 1980-81 was more than 4,000 . He further stated in 1979, the 
Management manufactured terene cloth , but in the year 1980-81, they had stopped manufacturing this type of 
cloth , but the machinery was the same during this period . He also stated that in 1980-81, the bonus was given at 
the rate of 8.33 % and that in his view same should have been given at the rate of 20 % because the other mills at 
Bbiwani had given the bonus at this rate . He also stated that since the respondent mills had earned profit , therefore , 
the claimants were entitled to the bonus at the rate of 20 % : In cross-examination , he stated that did not know the 
reasons for stopping the manufacture of terene cloth . He further stated that he had been dismissed by the Manage 
ment and that he had not seen any document to the effect that the Management had earned any profit during the 
the year 1980-81. 

6. The Management has examined MW - 1 Shri Nathu Mal Jain , Factory, Manager , who stated that the 
document Ex. M - 1 was the balance -sheet and income and expenditure account statement for the year ending on 
31st March , 1981, while Ex. M -2 was the bonus calculation chart as per Payment of Bonus Act for the year 1980-81. 
He further stated that both these documents were prepared by the Chartered Accountant and that bonus calculations 
were correct and that Ex , M -3 was the statement of sct off amount for the previous years as per Payment of Bonus 
> Act . He further stated that since there was no allocable surplus during the year 1980-81, the set off amount was not 

adjusted . MW - 2 Shri Vishan Saroop , Accountant of the Respondent Mills, stated that Ex. M -1 was the correct 
copy of the balance sheet of accounts and income and expenditure statement for the year .ending on 31st March , 
1981, which statement had been duly audited . He further stated that bonus calculations, in the statement Ex . M -2 
were correct according to the provisions of Payment of Bonus Act. 

7. A perusal of the above evidence would show that the claimants have examined WW - 1 Shri Ranbir 
Singh, who deposed that the Management had earned profits during the year 1980-81 and as such the claimants 
were entitled to bonus at the rate of 20 % instead of 8.33 % He adınitted that no document was seen by him to the 
effect that the Mills had carned profit during this year. His oral testimony is not based on any document to show 
that the respondent milis earned profit during the year 1980-81. As such , his oral testimony does not help the 
claimants, but, on the other hand the Management has examined Shri Nathu Mal, Jain , Factory Manager who 
proved the balance -sheet Ex. M -1, bonus calculation chart Ex . M - 2 and statement of set off amount for the previous 
year, Ex . M -3 . MW -2 , Shri Visban Saroop Accountant, has deposed that the documents, Ex . M - 1 and M -2 were 
correct and that the statements shown in the balance sheet Ex . M - 1 had been duly audited . A perusal of the balance 9 
sheet Ex . M - 1 would show that according to the income and expenditure statement for the year 1980-81, there was 
a loss of Rs. 1,17,46,889.00. The documc # Ex. M -2, which is a bonus calculation chart, shows that there was deficit 
to the extent of Rs. 1,47,94,990.00 during the period 1980-81. Consequently , both these statements go to show that 
the respondent mills did not earn any profit during the year 1980-81, but on the other hand they suffered losses to 
the tune of Rs. 1,17,46,889 and the bonus calculation chart also shows the deficit of Rs. 1,47,94,990.00 . Under these 
circumstances, the respondent mills could not pay bonus beyond statutory limit of 8.33 % during the ycar 1980-81. 

8. It was argued by the representative of the workmen that during the year 1980-81, a sum of Rs. 4,000/ 
had been shown as investment in Government Securities, while cloth and yarn of the valuc of Rs. 36,70,223.00 was 
shown and raw material of the value of Rs. 52,61,441 was also shown in this statement . The submission was that if 
this amount was taken into consideration , thcre were huge profits in the respondent Mills . The argument does not 
carry any weight because all this amount has been shown in the assets and this forms a part of the assests and liabili 
ties statement which is quite different from the income and expenditure statement prepared 

prepared by the respondent 
Mills as the bonus is calculated on the basis of income and expenditure statement because the gross profit /losses of 
this statement are taken into consideration while preparing the bonus calculation chart. It may also be mentioned 
that the representative of the workmen placed reliance on the ruling reported as workmen of Associated Rubber 
Industry Ltd. versus Associated Rubber Industry Ltd., and Another , Vol. 67- F.J.R . Page 196 , in which it is laid down 
that it is duty of the Court , in cvery case where ingenuity is expended to avoid taxing and welfare legislations, to 
get behind the smoke screen and discover the true state of affairs. This ruling is diştinguishable on facts because 


2 
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in that case a new company was created wholly owned by the existing principal company with no assets of its own 
except those transferred to it by the principal company with sole object of diverting gross profit of existing 
company and in those circumstances, it was held that object was to reduce the amount paid as bonus to the workmen 
of the existing company. No such contingency has arisen in the present case. The ruling thus does not help the 
claimants . 

9. In view of the above dišcussion , it is held that the claimants have failed to prove that they are entitled 
10 the grant of any bonds over and above the statutory minimum under the Payment of Bonus Act ; and as such , 
the claimants are not entitled to any relief. The award is passed accordingly. 


R. N. BATRA , 


1 


1 


Dated the 5th November, 1985 . 

3 


Presiding Officer, 
Industrial Tribunal, Haryana , 

Faridabad . 


Endst. No. 844 , dated the 8th November , " 1985. 
Forwarded (four copies) to the Commissioner and Secretary to . Government, Haryana , Labour and 
Employment Departments , Chandigarh , as required under section 15 of the Industpal Disputes Act , 1947. 

R. N. BATRA, 
Presiding Officer , 
Industrial Tribunal, Haryana , 

Faridabad , 


) 


:: 


No. 9/5 ;84-6Lab 9906. — In pursuance of the provisions of section 17.of the Industria ! Disputes Act 
1947 ( Central Act No? XIV of 1947), the Governor of Haryana is pleased to publish the following award of 
Presiding Officef , Industrial Tribunal, Faridabad in respect of the dispute between thc workman and the manage 
ment of M /s Technological Institute of Textiles , Bhiwani. : 
BEFORE SHŘI R. N. BATRA , PRESIDING OFFICER , INDUSTRIAL TRIBUNAL , HARYANA , 

FARIDABAD. 


! 


1 


Reference No. 5 of 1983 


between 


# 


THE MANAGEMENT OF M /S TECHNOLOGICAL INSTITUTE OF TEXTILES, BHIWANI AND 


ITS WORKMEN 


Present : 


Shri Raghbir Singh and Shri S. S. Gupta for the workmen . 


Shri B. R. Ghaiya for the mangement. 


. 


AWARD 


4 


L 


In exercise of the powers conferred by clause (d ) of sub -section (1) of section 10 of the Industrial 
Disputes Act, 1947, the Governor of Haryana referred the following dispute between the Management of Mís. 
Technological Institute of Textiles , Bhiwani, and its workmen , “to this Tribunal for adjudication : 

Whether the workmen are entitled to the grant of bonus at the rate of 20 % for the year 1981-82 ? 

If so, with what - details ? 
" 2. Notices were issued to iboth the parties . The claimants in their claim statements , dated - 18th 
January , 1983 and 14th February , 1983, alleged that the respondent-management had paid bonus at the rate of 
8.33 % for the year 1981-82. It was alleged that during this year the Management carned huge profits 
and as such the claimants were entitled to bonus at the rate of 20 % for thc year 1981-82 . 

3. The Respondent Mill in its written statement, dated 15th March , 1983 pleaded that the Manage 
ment had paid bonus at the rate of 8.33 % for the year 1981-82 . It was further pleadced that during this 
ycar, the excess of income over expenditure of the factory operation was Rs. 12,05,264 out of which Rs. 9,62,250 
was the excess of expenditurc over income of the Institute which was attached to the Mills . It was further 
pleaded that the balance sheet as on 31st March ,11982 and income and expenditure account statement for the 
year 1981-82 showed that there was a deficit of available . surplus amounting to Rs. 1,97,959 and that the 
Management had to pay minimum bonus of 8.33 % of the wages of the workers in spitc of the fact that there 


2 
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was no available surplus and that the amount of minimum bonus paid to the workers for the year 1981-82 was , 
Rs. 14,40,549 which amount would be carried forward to the next year. It was denied that the respondent Mills 
had carned profit during the year 1981-82 . 

4. On the pleadings of the partics, the following issuc was framed on 27th November, 1984 
(1) Whether the workmen are entitled #to the grant of bonus at the rate of 20 % for the year 1981-82 ?. 

If so , with what , details ? 


+ 


5. It may be mentioned that the workmen have examined WW - 1 Shri Ranbir Singh , while the Manage 
ment has examined two witnesses and documents, Exhibit M -1 to M -3, have been tendered into evidence . 
After going through the entire evidence and hearing the representatives of both the parties , my findings on 
the above issue is as under : 


Issue No. 1 : 


6. The workmən have examined Shri Ranbir Singh WW -1, who stated that he was employed in the 
respondentMills in 1973. He further stated that in the year 1977, the bônus was given at the rate of 8.33 % 
by the respondent, while in 1978 , it was given at the rate of 121 % . He further stated that in 1979 , the 
bonus was given at the rate of 16 % . He further stated that the number of workers during the year 1976-77 
was about 4,000 and that the number of workers during the year 1981-82 . was more or less the same. He 
also stated that in 1977, the respondent Mills used to manufacture terene cloth , but they have stopped doing so 
in 1981. He further stated that since the respondent had earned profits, therefore , the claimants . were 
entitled to bonus at the rate of 20 % for the year 1981-82 . In cross- examination , he admitted that he did not 
know the reason for stopping the manufacture of terene cloth , but he admitted that he had not seen any document 
to the effect that the respondent Mills had carned profit during the year 1981-82 . He further admitted that he 
had been dismissed by the respondent.. 


1 


7. The Management has examined MW -1 Shri Nathu Mal Jain , Factory Manager, who stated that 
Exhibit M - 1 was the balance sheet and income and expenditure account. statement for the year ending on 
31st March , 1982, while Exhibit M - 2 was the bonus calculation chart prepared by the Chartered Accountant. 
He further stated that since there was no allocable surplus during the year 1981-82 , the set off amount was not 
adjusted . He further stated Exhibit M - 3 was the statement of set off amount of the previous years as per pay 
ment of Bonus Act. MW -2 Shri Vishan Saroop Accountant stated that Exhibit M - 1 was the correck copy of 
the balance-sheet and income and cxpenditure account statement for the year ending 31st March , 1982 and that 
this statement had been duly andited . He further stated that bonus calculation statement Exhibit M -2 was 
1.correct . 


8. A perusal of the above evidence would show that the case of the claimant is that the respondent 
Mills should have declared bonus at the rate of 20 % and not 8.33 % because they earned huge profit during 
the year 1981-82. The case of the Management, on the other hand , is that since no allocable surplus was 
available during this period , therefore, the bonus could not be paid beyond 8.33 % . 


♡ 


9. A perusai of the balance sheet - Exhibit M -1 ending on 31st March , 1982 would show that the excess 
of income over expenditure was Rs. 12,05,264 during this period , while excess.expenditure over income of the 
Iustitute was -Rs. 9,62,259. The bonus chart Exhibit M - 2 shows that the allocable surplus was in minus to the 
extent of Rs. 1,97,959 . The submission of the representative of the respondent Mills , was that since there 
was not allocable suplus during the ycar 1981-82, bonus at the minimum rate of 8.33 % had to be paid amount 
ing to Rs. 14,40,549 . which amountwas carried forward to the next year. It was argued on behalf of the 
claimants that the Management did not prepare the statements correctly . It was argued that a sum of Rs. 4,000 
was shown as Government Securities while raw material of the value of Rs. 6,55,578.00 and cloth and yarn of . 
the value of Rs. 47,13,635 were shown as assets and that if this amount was taken into consideration , the 
claimants were entitled to bonus beyond the rate of 8.33 % . These amounts have been shown in assets and 
thus form a part of assets and liabilities statement, The bonus is , however, calculated on the basis of the gross 
profits/ losses shown in income and expenditure statement, which also forms a part of the balance sheet. Conse 
quently , the argument raised by the representative of the claimants does not carry any weight. 


10. It may be mentioned that the representative of the workmen placed reliance on the ruling re 
ported as Workmen of Associated Rubber Industry Ltd., versus Associated Rubber Industry Ltd., and Another, 
Vo . 67 F.J.R. page 196 , in which it is laid down that it is the duty of the court in every case where ingenui is 
expended to avoid taxing and welfare legislations, to get behind thc smoke screen and discover the trustate 
of affairs . This ruling is distinguishable on facts because in that case a 

company was created wholly 
owned by the existing principal company with no assets of its own except those transferred to it by the principal 
company and in those circumstances, it was held that object was to reduce the amount paid as bo nus to the 
workmen of the existing company. No such contingency has arisen in the present case. The ruling thụs does 
not help the claimants. 


new 
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10. It was further argued by the representative of the claimants that in the bonus calculation chart 
Exhibit M -2 , the Management liad deducted income tax amounting to Rs. 5,15,690.00 P.. under section 7 (b ) of the 
Payment of Bonus Act , 1965. The submission was that the Management had not paid any income tax to the 
Income- Tax Department during the year 1981-82 because its income was exempt from the payment of Income 
Tax under Section 7 (b ) of the Payment of Bonus Act, 1965 , being a charitable Institution . It was submitted 
that in any case, the Management should have also added back this amount . as provided in . item 2 (c) of 
the Second Schedule because the direct taxes had to be added back according to item No.2(c ) of Schedule 
Second. The argument of the representative of the Management was that this amount had not to be added 
back against item No. 2 (°) of the Second Schedule because in fact no income tax was paid by the Manage 
ment, but deduction of income-tax had to be made as provided in Section -6 read with Section 7 (b ) of the 
Payment of Bonys Act, 1965. There is force , in the argument raised by the representative of the claimants 
and the argument advanced by the representative of the Management does not carry any weight because the 
Management actually did not pay income-tax amounting to Rs . 5,15,690.00 P., but this notional deduction was 
made by them as the income of respondent was exempt from payment of income tax being a charitable Institu 
tion under the provisions of Section 7 (b ) of the Payment of Bonus Act, 1965. Once the income tax is deducted 
by the Mills, whether the same be actual or notional payment, the Managenint is bound to add hack this 
amount of income tax as provided in item No.2( c) of the Second Schedule which lays down that the direct tax 
paid by the Management has to be added back in the first instance. Consequently , if the sum of Rs. 5,15,690 
is added back as direct tax in item No.2 (c) of the Second Schedule and is again " deducted under the provisions 
of Section 6 read with Section 7 ( b ) of the Payment of Bonus Act, 1965, the net result would be that there would 
be allocable surplus to the extent of Rs. 3,17,731. The amount of Rs. 14,40,549 was paid to the workers as 
bopus at the rate of 8.33 % and all this amount has bcen carried forward to the next year because , no allo 
cable surplus was shown by the Management. Since there is was allocable surplus to the tune of Rs. 3,17,731 
therefore, this amount will have to be adjusted by the Management in the amount of Rs. 14,40,549 and 
consequently , the amount of Rs. 11,22,818.00 P. will have to be carried forward to the next year instead of 
Rs. 14,40,549.00 P. after adjusting the amount of Rs. 3 ;17,731.00 P. The net result, therefore , is that the claimants 
are not entitled to bonus beyond minimuin rate of 8.33 % for the year 1981-87 . but the Management should 
carry forward the amount of Rs. 11,22,818.00 P. to the next year instead of Rs. 14,40,549,00 P. Tlie award is passed 
accordingly . 


R. N. BATRA , 


Dated the 5th November, 1985 . 


Presiding Officer , 
Industrial Tribunal, Haryana , 

Faridabad . 


Endorsement No. 846 , dated 5th November , 1985 : 


Forwarded (four copies ) to the Commissioner & Secretary to Government, Haryana, Labour & Employ 
ment Departments, Chandigarh as required under Section 15 of the Industrial Disputes Act, 1947. 


R. N. BATRA 


Presiding Officer, 
Industrial Tribunal, Haryana , 

Faridabad , 
The 3rd Decembcr , 1985 
No. 9 /5 / 84-6Lab 9907. - In pursuance of the provisions of section 17 of the Industrial Disputes Act, 
1947 ( Central Act No. XIV of 1947) the Governor of Haryana is pleased to publish the following award of 
Presiding Officer , Industrial Tribunal, Faridabad in respect of the dispute between the Workman and the manage 
ment of M /s Niky Tasba India Pvt. Ltd., Plot No. 97 , Sector 6 , Faridabad . 


1 


BEFORE SHRI R.N. BATRA , PRESIDING OFFICER , INDUSTRIAL TRIBUNAL , 

HARYANA , FARIDABAD . 


Reference No. 452/1983 


between 


SHRI OM PAL SINGH , WORKMAN AND THE MANAGEMENT OF M / S NIKY TASHA INDIA 

PVT., LTD ., PLOT NO . 97 , SECTOR 6 , FARIDABAD . 


Present : 


Shri Manohar Lal for the workman . 


Shri S.S. Sethi for the Management . 
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AWARD 


L 


In exercise of the powers conferred by vlause (d) of sub -section (1) of section 10 of the Industrial Disputes 
Act, 1947 , the Governor of Haryana referred the following dispute between Shri Om Pal Singh , workman and the 
Management of Mis Niky Tasha India Pvt. Ltd., Plot No. 97, Sector 6, Faridabad , to this Tribunal for adjudica 
tion 


Whether the termination of service of Shri Om Pal Singh was justified and in order ? If not , to what 


relief is he entitled ? 


2. Notices were issued to both the parties. The claimant in his claim statement filed on 9th August , 
1984 alleged that he was employed as Helper by the respondent on 12th October, 1981 and was drawing Rs. 395 
per month . It was then alleged that after one year and ninemonths, he was compelled to resign forcibly by soine 
anti-social persons of the respondent and that he had lodged a report with the police and that no retrenchement 
compensation was given to him . It was furhter alleged that the claimant was the Vice- President of the C nion 
.and that the Management wanted to remove him from service. It was, therefore, prayed that the claimant be 
reinstated with full back wages , 


cilia . 


3. The Management in its written statement , dated 17th September, 1984 pleaded that the claimant had 
-arioned from service and therefore , the reference made by the Government was not competent and valid because 

woment never terminated the services of the claimant, which fact was admitted even before the Con 
the Managt It was denied that the claimant was compelled or forced by some anti -social persons to resign 

inn Officer . 
from serves 

the following issues were framed : 
medings of the parties, the 
4. On the pleau . 

-wn accord from service as picaded ? OPM 

soigned of his 
(1) Whcther Shri Om Pal Singh has iww . 

and in order ? If not, to 

Singh was justu 
(2 ) Whether termination of service of Shri Om Par 
what relief is he entitled ? OPM 

OPM 
(3) Whether the reference made by the Government is not valid as pleaded : 


ܟܝ 


Issuc No 3 , 


5. Issue No. 3 has been treated as preliminary issue because it was stated that it raised pure question 
of law . Arguments of the representatives of both the parties have been heard on issu ? N ). 3 andmy findings on 
the above issue is as under : 


6. in the claim statement it was alleged by the claimant that he had been compelled to resign from service 
forcibly by some anti -social persons of the Management. In the written statement, it was pleaded by the Manage 
ment that the claimant had resigned from service of his own accord . The real point for determination which 
arose from the pleadings of the parties , therefore, is as to whether the claimant has resigned from service of 
his own accord or not. It was argued by the representative of the Management that no referece in this respect was 
made by theGovernment but on the other hand , the dispute , which has been referred for determination is to the 
effect as to whether the termination of Service of Shri Om Pal Singh was justified and in order and if not to what 
relief is he entitled . The submission was that the reference was neither valid nor legal because the services of the 
claimant had not been terminated and that no reference was made on the real point in controversy ,between the 
parties . The representative of the claimant, on the other hand , argued that the reference was properly made by the 
Government. 


7. From the pleadings of the parties , it is apparent that the Management did not terminate the services of 
the claimant, but, on the other hand , the dispute between the parties is as to whether the claimant resigned from 
service of his own accord or not. No reference has been made by the Government in this respect. In the ruling 
as DelhiCloth and GeneralMills Company Ltd., and Their Workmen and others, 1967-1- LLI, page 423 (Supreme 
Court), it is laid down that the Industrial Tribunal caftnot widen the scope of the enquiry beyond the terms of re 
feronce . In the ruling reported as India Tourism Development Corporation, New Delhi and Delhi Administration , 
Debi and Others 1982 - Il- LL.N , page 762 , it is laid down that the real point must be referred . In that case 
rcal question was whether there was lock out or closure, but the Government assumed that there was lock out and 
referred the question as to whether the workmen were entitled to wages for the period of lock out. It was held 
that as the real dispute had not bäen referred , thereference was bad in law . In the ruling reposted as Sitaram 
Sitaram Visbnu Sirodkar and Administrator, Government ofGoa and others, 1984-1 -LLN - 297, the real dispute was 
whether the services of the employces were terminated or whether he had voluntarily abandoned the job , but the 
reference that camc to bemade was to the effect whether termination of service was legal. It was held that the 
reference was bad in law because the Tribunal cannot travel beyond the reference and decide the question whethe 
the workman had abandoned his service . In the ruling reported as Rajasthan State Road Transport Corporation and 
another versus The Judge, Indaştrial Tribunal, Rajasthan, Jaipur and another, 1985- Lab.I.C . p.ge 480, it was held 


: 
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that where the dispute referred to Tribunal was as to whether retrenchmcut of workmen was legal, the Industrial . 
Tribunal cannot engage itself in enquiry as to who had rötiunched the workmen and wifether he was competent to 
do so . All these rulings therefore , clearly lay down that the Industrial Tribunal cannot travel beyond the terms 
ofreference . In the present case , no referenco has been madeby the Government regarding th real dispute between 
the parties as to whether the claimant resigned from his job of his own accord or not, and , as such , in view of 
the above rulings, the present reference made by the Government is neither competent nor valid . 


1 


8. It may be mentioned that the representative of the claimant placed reliance on the ruling reported as 
M /s. Amar Natk -Om Parkash and others , Appellants v. State of Peajab and Others AIR -1985 Supreme Court-218 , 
in which it is laid down that the Judgements of Couris are not to be construed as statutes and that Hon ble Judges 
interpret the words of statute. This ruling is distinguishable on facts because the same relates to the interpreta 
tion of statutes and has not bearing on the point in issue in the present casc . 


9. In view of the above discussion , it is held that the referencemade by the Government is incompetent 
and is invalid . Preliminary issue No. 3 is decided accordingly in favour of tlic Management . The Ward is passed 
accordingly. 


Dated the 5th November, 1985. 


R. N. BATRA , 


Presiding Officer , 
Industrial Tribunal, Haryana 

Faridabad , 
Endst, No. 847 dated the 5th November, 1985. 
Forwarded ( four copies) to the Commissioner and Secretary to 
Employment Departments , Chandigarh as requircd under Sections in Governm 

incnt, Haryana , Labour and 
incastrial Disputes Act, 1947 . 


T. 


www.concert too 


R. N. BATRA , 


Presiding Officer , 
Industrial Tribunal, Haryana 

Faridabad . 


No. 9/5/84-6Lab./9908. - İn pursuance of the provisions of Section 17 of the Industrial Disputes Act, 
1947 (Central Act No XIV of 1947), the Governor of Haryana is plcascd to publish the following award of Presiding 
Officer, Industrial Tribunal, Faridabad in respect of the dispute between the workmayand thc management of 
M /s. Haryana Dairy Development Cooperative Federation Ltd. , Milk Plant, Ballabgarh : 


* BEFORE SHRIR.N . BATRA , PRESIDING OFFICER , INDUSTRIAL TRIBUNAL , HARYANA , 

FARIDABAD 


Reference No. 104 of 1982 


- 


between 


SHRI VIJAY SINGH YADAV , WORKMAN AND THE MANAGEMENT OF M / S HARYANA 
DAIRY DEVELOPMENT CO - OPERATIVE FEDERATION LIMITED MILK PLANT, BALLABGARH 


Present : 


Shri S.S. Gupta for the workman . 
Shri J.S. Saroha for the Managenient. 


AWARD 


In exercise of the powers conferred by clauseld ) of sub -section (1) of section 10 of the Industrial Disputes 
Act , 1947 , the Governor of Haryana referred the following dispute betweon Shri Vijay Singh Yadav , workman 
and the Management of M /s. Haryana Dairy Develop gent Co -operative Federation Limited Milk Plant, Ballab 
garh , to this Tribunal for adjudication : 


Whether the termination of service of Shri Vijay Singh Yadav was justified and in order ? If not, to 

wllat relief is he entitled ? 
2 . Notices were issued to both the parties. The claimant in his demand notice, dated 21st September , 
1981, allezea trat te Was n ployed by the resterdent on 8th February, 1978, but his eci vices were terminated on 
20th June, i! & 1 i! la cve to which he was critid 10 reinstatireni with full back wages . 
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3. The Management in its written statement, dated the 30th September, 1982 , pleaded that the claimant 
joined service on 8th February , 1978 , but he was never confirmed . It was furtier picaded that en receipt of con 
plaint from an official regarding theft of ghee from the plant, a departmental enquiry was held against the claimant, 
who was found guilty of the misconduct and that termination of his services was not in violation of the contract 
of service. 

4. The claimant in his rvjoinder denied the averments made in the written , statement . 


5. On the pleadings of the parties , the following issues were framed on 8th October, 1982 : 

(1) Whether the workman was probationer ? If so , to what effect ? OPM 
(2) Whether the domestic enquiry is fair and proper 

? OPM 
(3) Whether the termination of service of Shri Vijay Singh Yadav was justificd and in order ? If not, 

to what relief is he entitled ? OPM 


5. It may be mentioned that the Management examined one witness and documents Ex. M - 1 to M - 4 , 
were tendered into evidence. The claimant himself appeared in the witness box. After going through the cntire 
evidence and hearing the representatives of both the partirs, my findings on the above issucs are as under : 


Issue No. 1 : 

6. Ex . M -4 is the copy of the appointment letter , dated 3rd February, 1978 , in which it is recited that 
the claimant was appointed as Dairy Extension Worker at Rs: 130 per month , but he shall be on probation for 
one year, which period may be extended , if considered necessary . In the written statement, it was admitted that 
the claimant joined service on 8th February , 1978 , No further evidence has been led by the Management to show 
that probation period of the claimant was extended . Consequently , the Management has failed to prove that the 
claimant was a probationer on 20th June, 1981, when the impugned order terminating the services of claimant was 
passed . The issuc is decided accordingly against the Management. 


Issue No. 2 

7. It may be mentioned that the Management examined MW -1 Shri Satish Molian , Accounts Executive , 
Milk Plant who stated that he conducted the enquiry against the claimant, but all the documents were not traceable 
inspite of letters, Ex. M -1, M -2 and M -3 , having been written in that respect . On 5th July , 1985 Shri J.S.Saroha , 
representative of the Management, stated that the claimant had already been reinstated and, as such , question of 
holding fresh enquiry did not arise , especially when copy of the charge- sheet was also not available , but the Manage 
ment wanted to produce evidence regarding gainfulemployment of the claimant. Issue No. 2 was, therefore, given 
up by the representative of the Management on 5th July , 1985 , as per statement made above. The same is decided 
accordingly against the Management. 


Issue No. 3 : 

8. As already mentioned above, the representative of the Management stated that on 5th July , 1985, the 
clainant had already been reinstated and as such thú nuestion of holding fresh enquiry did not arise . Regarding 
the alleged gainful employment of the claimant, no cvilence has been led by the Management because they closed 
their evidence on 9th May , 1985 without adducing any cvidence in rebuttal. It was,however, argued by the represcia 
tative of the Management that in cross- exarination , Shri Vijay Singh , Claimant, stated that lie had purchased a 
three wiiteler, but sold the same within one or 1 } inonths because he suffered heavy losses and he remained un 
employed during all intervening period . This statement does not show that the claimant was gainfully cinployed 
because the Managementhas not lcd any evidence and the testimony of the claimant in cross examination only show 
thathe had to sell the three-wheeler within one or 1 } months ashe suffered heavy losses . The claimant therefore, 
did not remain employed as per his statement in asnuuch as he suffered losses during one/ 11 months when he 
purchased three whecler. Since the Management has failed to prove that the claimant remained gianfully employed 
from the date of termination ofhis servicc, therefore , he is entitled to full back wages from th : date of termination 
of his service with effect from 201h June, 1981 and the quçstion of his reinstateinant is not in issue now because 
he has already been reinstated by the Management as mentioned above. The award is passed accordingly . 


Dated the 5th November, 1985 . 

R. N. BATRA , 

Presiding Officer , 
Industrial Tribunal, Haryanı, 

Faridabad . 
Endst. No. 848 , dated the 5th November, 1985 
Forwarded (four copies ) to the Coinmissioner and Secretary to Government, Haryana , Labour and Em 
ployinent Departmenis, Chandigarh as required under Section 15 of the industrial Disputes Act, 1947. 

RN BATRA , 

Presiding Officer, 
Industrial Tribunal Haryana , 

Faridabad . 


